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CONDITIONS OF SALE 
 

 

1 .  GENERAL TERMS AND CONDITIONS 
 
1.1  Th is  sa le is  subject  to  these terms and condi t ions to  the exc lus ion of  a l l  o ther  terms and 

condi t ions inc lud ing those conta ined in  any customer document  o r  fo rm.  Any var ia t ions in  
these Terms and Condi t ions which add to ,  vary  f rom,  or  con f l ic t  wi th  the te rms here in a re 
hereby re jected  and sha l l  not  be  b ind ing unless  agreed to  in  wr i t ing  s igned by an au thor i zed 
representat i ve of  Ki rkh i l l  Inc .  

 
1.2  No waiver  o f  any breach of  any term,  condi t ion,  or  ob l igat ion  thereo f  shal l  be  deemed a  

waiver  o f  s imi lar  terms in  the fu tu re,  nor  shal l  the waiver  o f  any breach be deemed a waiver  
o f  subsequent  breaches of  the same or  o ther  nature.   
 
1.3  In  the  event  o f  conf l i c t  or  incons is tency between the condi t ions o f  Buyer ’s  purchase order ,  

o ther  document  or  form and these terms and  condi t ions of  sa le ,  these  terms and condi t ions  
of  sa le  shal l  govern.  
 

 

2.  CANCELLATION 
 

2.1 This  sa le is  not  sub ject  to  cancel la t ion,  change,  reduct ion in  amount ,  or  suspens ion or  

deferment  o f  de l i ver ies  excep t  wi th  the wr i t ten consent  o f  Ki rkh i l l  Inc .  upon terms that  
indemni fy Ki rkh i l l  Inc .  against  loss.   
       
2.2 A 100% cancel la t ion charge wi l l  apply for  orders  cancel led whereby par ts  are  due for  

sh ipment  wi th in  120    bus iness days (work ing days Mon. -Fr i . )  o f  cancel la t ion date.   
 
2.3 A request  fo r  changes in  de l ivery schedule and/or  quant i t y ordered tha t  is  received wi th in  

120 bus iness days o f  the  or ig ina l  scheduled  del i very  date requi res  wr i t ten  approval  o f  Ki rkh i l l  
Inc .  Such changes may be subject  to  equi tab le p r ice adjustment .   

 
3 .   CREDIT  
 
3 .1 In  case buyer shal l  fa i l  to  make payments  on th is  or  any other  cont ract  between Buyer 

and Sel ler  in  accordance wi th  Sel ler ’s  terms,  in  addi t ion to  any other  remedies avai lab le  to  
Sel ler  a t  law or  in  equi ty,  the  Sel ler ,  a t  Sel le r ’ s  so le opt ion  and wi thout  any recourse fo r  
Buyer,  may de fer  fur ther  sh ipments  unt i l  such payments  are made or  cancel  unshipp ed 
balance.      
 
4 .   DELIVERY  
 
4 .1 Del i very  dates a re quoted in  good fa i th  on  a best  e f for t  bas is  but  are not  guaranteed .  

Sel ler  does no t  assume any r isk  or  l iab i l i t y  for  any loss ( inc lud ing loss o f  revenue o r  loss of  
prof i t ) ,  costs ,  damages,  charges or  e xpenses caused d i rect l y or  ind i rect ly by any delay in  
de l ivery for  any reason inc lud ing,  but  not  l imi ted  to ,  any delay o r  non - fu l f i l lment  o f  contract  
due to  acts  of  God,  war,  s t r ike,  breakdown,  f i res ,  governmenta l  order  or  o ther  causes beyond 
the Sel le r ’s  contro l  nor  wi l l  any delay ent i t le  the  Buyer  to  terminate  or  resc ind the contract  or  
de lay any of  Buyer ’s  ob l igat ions ar is ing pr io r  to  such delay.  
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5.   INTELLECTUAL PROPERTY  

 
5.1 Any in te l lec tua l  p roperty r ights  ( inc lud ing,  wi thout  l imi ta t ion,  patents ,  des igns,  

t rademarks,  service  marks and copyr ights ,  and  any appl icat ions for  any o f  the  preceeding)  in  
the Products  or  in  the too ls ,  des igns,  drawings,  o r  product ion or  des ign da ta owned or  created 
by the  Sel ler  in  the course of  the per formance of  the cont ract  or  o therwise used in  the 
manufacture,  maintenance or  repai r  o f  the Products  shal l  remain the Sel ler ’s  property un less  
otherwise express ly agreed in  wr i t ing by the Sel ler .  The Sel ler  grants ,  on  fu l l  payment  fo r  the  
Products  the nonexc lus ive r ight  fo r  t he Buyer and bona f ide purchasers  f rom the Buyer to  use,  
for  the  operat ion o f  the Products  for  the i r  in tended purpose  only,  (a)  any so f tware suppl ied  
wi th  or  embedded in  the  Products ,  and (b)  techn ica l  manuals  and ins t ruct ions re la t ing to  the 
operat ion and maintenance of  the Products .  The Buyer  hereby gran ts  to  Sel ler  a  non -
ass ignable,  nonexc lus ive,  royal ty - f ree l icense to  use any in te l lec tua l  property r ights  
( inc lud ing,  wi thout  l imi ta t ion,  patents ,  des igns,  t rademarks,  service marks and copyr ights ,  
and any appl icat ions for  any of  the preceeding)  owned or  cont ro l led by the Buyer to  the extent  
necessary for  the Sel ler  to  supply the Products .   Except  as express ly s ta ted here in,  noth ing  
in  the contract  shal l  be deemed to have g iven the Buyer a  
l icense or  any other  r ight  to  use any of  the  in te l lec tua l  property  r ights  of  the Sel ler  un less 
otherwise express ly agreed in  wr i t ing by the Sel ler .  
 

5.2  Restrict ions on Use of  Kirkhi l l  Inc .  Intel lectual  Property and Proprietar y 

Information  

 
(a)   Notwi thstanding any o ther  provis ion here in,  Buyer may not  use  Ki rkh i l l ’s  

Propr ie ta ry  In format ion d i rect ly o r  ind i rect l y to  compete wi th  Ki rkh i l l  o r  in  any 
manner to  obta in  a  compet i t ive advantage over  K i rkh i l l ;  and  

 
(b)   Buyer may not  se l l ,  reverse enginee r ,  or  copy any of  the Ki rkh i l l  product  
or  par ts ,  or  ass is t  any th i rd  par ty  in  the  reverse  engineer ing or  copying of  any o f  
the Ki rkh i l l  p roduct  or  par ts ,  to  make a compet i t ive product  or  par ts .     
  
  
6.   ERRORS AND OMISSIONS  
 
6.1 Sel ler  reserves the r ight  to  correct  c le r ica l  errors  and omiss ions wi thout  incurr ing any 

l iab i l i ty .  
 
7.  GOVERNMENT REGULATIONS  
 
7.1 Manufacture,  sh ipment  and del i very are  subject  to  any prohib i t ion,  rest r ic t ion,  p r ior i t y  

a l locat ion regulat ion o r  condi t ion imposed by or  on behal f  o f  th e Uni ted  States Government  
which may prevent  o r  in ter fere wi th  fu l f i l lment  o f  th is  order .  

 
7.2 Each par ty agrees to  comply wi th  a l l  appl icable governmenta l  regulat ions as they re la te  

to  the import ,  export  and re -expor t  o f  in format ion and/or  products .  W ithout  l imi t ing the 
foregoing,  the par t ies  shal l  not  d isc lose o r  de l iver  any in fo rmat ion o r  product s  p rovided 
hereunder in  any manner contrary to  any appl icable export  laws and regu lat ions.   
 
7.3  The Sel ler  shal l  not  be l iab le  in  any manner for  de lays or  non -del i very ar is ing f rom or  

re la ted to  re fusals  by government  author i t ies  or  o ther  author i t ies  to  g rant  l icenses or  
approvals ,  nor  for  the suspens ion or  revocat ion thereof ,  or  fo r  changes in  export  c lass i f icat ion  
of  the in format ion and/o r  products .  I f  requested by Sel ler ,  Buyer shal l  de l i ver  any in format ion,  
inc lud ing end user  in format ion,  necessary  for  export  l icenses or  o ther  approvals  to  be g ranted.  
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8.  PATENT INDEMNIFICATION  

 
8.1  W i th  respect  to  a l l  products  or  par ts  thereof  furn ished or  so ld by Sel ler  to  Buyer,  except  

i tems manufactured pursuant  to  des igns fu rn ished by the Buyer,  Sel le r  shal l  save Buyer,  i ts  
agents ,  successors  and  ass igns harmless f rom a l l  loss,  damage and  l iab i l i ty  incurred  on  the 
count  o f  any in f r ingement  or  any a l leged in f r ingement  of  a  Patent ,  Copy r ight ,  or  Trademark 
or  misappropr ia t ion of   a  t rade secret  or  o ther  v io la t ion of  an In te l lec tua l  Property Righ t  o f  a  
th i rd  par ty,  ar is ing out  o f  the  manufacture ,  sa le  or  use thereof  by Sel ler ,  Buyer,  Buyer ’s  
Agents ,  Customers,  o r  users  of  i ts  products  and Sel ler  shal l  a t  i ts  own expense defend a l l  
c la ims,  su i ts  and act ions against  Buyer,  i ts  agents ,  customers,  o r  users  of  i ts  products  in  
which such  in f r ingement  or  o ther  v io la t ion  of  an In te l lec tua l  Proper ty  Right  o f  any th i rd  par ty  
is  a l leged,  provided  Sel ler  is  not i f ied of  such c la ims,  su i ts ,  and act ions  wi th in  ten  (10)  days 
af ter  receipt  by Buyer  o f  not ice o r  act ion  for  in f r ingement  except  in  the case of  in te l lec tua l  
property in f r ingement  where the c la im ar ises as  a resul t  o f  Buyer 's  mod i f icat ion to  p roduct ,  
or  Buyers '  combinat ion o f  Sel ler 's  o therwise non - in f r ing ing product  wi th  another  product ,  and  
Buyer agrees to  hereby defend and hold Sel ler  and Sel ler 's  suppl ier s  harmless to  the same 
degree and  extent  rec i ted in  Sel ler 's  indemni ty  to  Buyer here above.  In  addi t ion,  th is  
indemni f icat ion does not  apply to  Ar t ic les  manufactured to  deta i led des igns developed and  
furn ished by Buyer .    
 
Sel ler  has the r ight  to  1 )  des ign ate at torneys to  represent  Buyer and  2)  set t le  any such charge 
or  act ion.  
Buyer agrees to  min imize damages of  any such in f r ingement .   
 
9.  REJECTIONS AND RETURNS  
 
9.1 Claims for  e rrors ,  de f ic ienc ies or  imperfect ions wi l l  not  be cons idered  unless made wi th in  

n inety (90)  days af ter  Buyer ’s  receipt  o f  mater ia l .  Mater ia l  found defect i ve  when in  the hands 
of  or ig ina l  purchaser,  and at  Sel ler ’s  opt ion  wi l l  be rep laced o r  cred i t  wi l l  be a l lowed fo r  the  
purchase pr ice thereof  upon i ts  re turn.  Sel ler  shal l  not  be l ia b le  for  any c la ims for  labor ,  
ins ta l la t ion,  or  any inc identa l ,  spec ia l ,  consequent ia l  or  o ther  damages o r  for  loss of  revenue,  
loss of  use  or  loss of  pro f i t  and  mater ia l  must  no t  be returned  except  by permiss ion of  Sel ler .   
The  remedies to  Buyer hereunder are exc lus ive  and in  l ieu o f  any remedy avai lab le  at  
law or  in  equi ty.  
 
9.2  Cla ims  for  shor tage(s)  must  be  made in  wr i t i ng to  Sel ler  wi th in  ten  (10)  days af ter  receipt  

o f  goods.  Sel ler  accepts  no respons ib i l i t y for  damage or  losses occur r ing af ter  de l i very  by 
Sel ler  to  any f re ight  ca rr ier .  Al l  c la ims in  such regard wi l l  be  made d i rect l y to  f re ight  ca rr ier .  
 
 
 
 
10.  WARRANTY 
 
10.1 Sel le r  warrants  tha t  a l l  products  manufactu red and so ld  by Sel ler  a re f ree  f rom defects  

in  mater ia l  and workmanship.  The extent  o f  Sel le r ’s  l iab i l i ty for  breach o f  such warranty,  and 
when such defect  is  ver i f ied by Sel ler ,  shal l  be  l imi ted,  a t  Sel ler ’s  opt ion,  to  the pr ice paid by 
Buyer to  Sel ler  for  such product  or  par t  thereof ,  or  to  the rep lacement  or  repai r  o f  such product  
or  par t  thereof ,  F.O.B Sel ler ’s  p lant .  The foregoing warranty is  exc lus ive  and is  in  l ieu of  a l l  
o ther  warrant ies  inc lud ing any impl ied warranty for  f i tness and merchantabi l i ty.  The warranty 
per iod wi l l  terminate twe lve (12)  months af ter  de l ivery to  Buyer.  
 
10.2  Fa i lure  to  mainta in  and opera te the  produc ts  in  accorda nce wi th  Sel ler ’s  ins t ruct ions,  

misuse or  abuse or  the  unauthor i zed modi f icat ion of  the products  shal l  render the  above  
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warranty nu l l  and vo id.  The use of  par ts  not  manufactured by o r  author i zed by the Sel ler  in  
Sel ler ’s  products  shal l  a lso render the above warranty nu l l  and vo id .  

 
THERE IS NO OTHER WARRANTY, EXPRESS OR IMPLIED,  INCLUDING NO W ARRANTIES 
OF SUITABILITY OR MERCHANTABILITY AND  NO W ARRANTY OF FITNESS FOR ANY 
PARTICULAR PURPOSE.  IN NO EVENT W ILL SELLER BE RESPONSIBLE FOR SPECIAL,  
INCIDENTAL OR CONSEQUENTIAL DAMAGES OR FOR LOSS OF PROFIT,  LOSS OF 
REVENUES OR LOSS OF USE.   
 
11.  SHIPPING 
 
11.1 Shipping terms are F.O.B.  Sel le r ’s  p l ant .  Unless ins t ructed by Buyer  on sh ipp ing method,  

p lacement  of  va lues,  and  f re ight  carr ie r ,  Sel ler  wi l l  use Sel ler ’s  d iscret ion for  sh ipp ing method 
at  Buyer ’s  expense.  The  r isk  of  loss in  products  shal l  pass to  the  Buyer  on del ive ry to  f re ight  
carr ier  as  set  for th  here in.  
 
12.  TAXES 
 
12.1 Sel l ing  pr ices a re less tax.  Pr ices shal l  be subject  to  increase wi thout  not ice  by the  

amount  o f  any sa les,  use,  or  exc ise tax levied o r  charged by e i ther  the federa l ,  s ta te,  county,  
c i ty or  o ther  governmenta l  agency.  
 
13.  TERMS 
 
13.1 Payment  te rms shal l  be Net  30  days,  subjec t  to  pr ior  cred i t  approval  by Sel ler .  

 
14.  LIMITATION OF LIABILITY  

 
14.1  Noth ing  in  th is  cont ract  shal l  exc lude or  l imi t  Sel ler ’s  l iab i l i t y for  dea th or  personal  in jury  

caused by the  Sel ler ’s  negl igence or  for  any l iab i l i ty that  cannot  legal l y  be exc luded or  l imi ted.  
 
EXCEPT AS STATED ABOVE, THE TOTAL AGGREGATE L IABILITY OF THE SELLER ARISING 
OUT OF OR IN CONNECTION W ITH THE PERFORMANCE OF THE CONTRACT,  W HETHER 
FOR NEGLIGENCE OR OTHERW ISE, SHALL IN N O EVENT EXCEED THE AMOUNT PAID BY 
THE BUYER FOR THE PRODUCT THAT GIVES RISE TO THE CLAIM.  
 
IN NO EVENT SHALL THE SELLER BE LIABLE FOR LOSS OF PROFIT,  LOSS OF USE, LOSS 
OF BUSINESS, LOSS OF REVENUE, OR FOR ANY INCIDENTAL,  SPECIAL,  INDIRECT, 
CONSEQUENTIAL,  PUNITIVE,  OR EXEMPLARY DAMAGES, HOW SOEVER CAUSED.  
 
These c lauses set  out  the ent i re  l iab i l i t y o f  the Sel ler  ( inc lud ing any l iab i l i ty fo r  the acts  o r  
omiss ions of  i ts  sub-con tractors)  in  respect  o f  any breach of  th is  contract  or  orders  p laced  
under i t  and any representat ion,  s ta tement  o r  tor tuous act  or  omiss ion,  inc lud ing negl igence 
ar is ing under  or  in  connect ion wi th  the  contract .   Al l  warrant ies ,  condi t ions and other  terms  
impl ied by s tatute or  common law are,  to  the fu l les t  extent  permi t ted by law,  exc lud ed f rom 
the contract .  
 
15.  LAW AND JURISDICTION  

 
15.1  The Contract  shal l  in  a l l  respects  be construed accord ing to  and  governed  by the laws 

of  the s ta te of  Cal i forn ia .   Al l  d isputes shal l  be re ferred to  and  resolved by b ind ing arb i t ra t ion  
in  Los Angeles County,  Cal i forn ia  by JAMS pursuant  to  i ts  St reaml ined Arb i t ra t ion Rules  and 
Procedures.  
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15.2  The Uni ted Nat ions  Convent ions on Contrac ts  for  the In te rnat ional  Sale of  Product  1980 

shal l  not  apply to  any aspect  o f  th is  Contract .  

 


